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Abstract.

This piece of work aims at offering a political ath@ological analysis of the current
Swiss policy concerning forced migration. Confrahtvith laws and policy
detrimental to asylum seekers to the point of peiatdical and physical ill-
treatment, the Federation of Swiss Protestant tlesrcand some Protestant
theologians took clear stances on this issue. Hdaepcated both civil disobedience
in some specific circumstances and participatiothin civil society, by giving, in
particular, alternative information concerning asgylseekers to the one offered by
the Federal Council or the one circulating in thibl opinion. With this work |
intend to contribute to the theoretical and ethimflection of Swiss Protestant
churches by putting into question the current emd@ato give a responsesidethe
political system and based on Human Rights, the efilaw and the social contract.
My analysis shows that the mistreatment of asylwekers is not a temporary
deviation from a normally good political system,tbanother side of Western
politics. Therefore, the question is less aboutisttig the system than it is about
asking what alternative politics, based on Christialues, worldview and premises,

can and should the church offer.
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The Author.

| am a graduate student in Swiss law and in Thgoédghe University of Lausanne.

| have three years of experience as a jurist arve fieeen involved in defending

asylum seekers on a voluntary basis. Moreover, aammmitted Christian and have
in particular participated in a humanitarian projecthe Chiapas, organised by the
Reformed Protestant Church of the canton of Vaud.

In accordance with my double academic backgrourd,dissertation is the result of

a judicial and theological research on the asyluestion in Switzerland on the one
hand, and on the role of the Reformed church réltdethis question on the other.

From this perspective, | have first examined theerimational and national laws,

which apply to asylum seekers in Switzerland, amel statements of the Federal
Council that explain the reasons to amend the laasylum. In a second step, | have
studied the different stances of the Swiss maiitigal parties concerning the last

modification of this law. Finally | have confrontélde positions on forced migration

of failed asylum seekers, scholars — jurists amltgians — and members of the
Swiss civil society.



1. Introduction.

1.1. The Question.

December 04, policmen of the Canton of Solothumiredied and proceeded to a corporal
search of three African NEMs (NEM is the appellatigiven to asylum seekers whose
claim is considered as manifestly unfounded). Theye forced to dress down to their
underwear on a public place. A couple of days Jateo of them were arrested for illegal
stay and put into prison for twenty-four hours. Y¥heere deprived of food and drink.

When asking for food, they were told: “You will éatAfrica.”

April 05, Switzerland: Two NEMs have no choice hatsleep in public toilets, for the
Cantonal authorities do not provide them with acgoenmodation and forbid them to

work. 2

July 06, Michel Flickiger, President of the mun#dify of Bex in the Canton of Vaud,
spoke on the French-speaking radio of a “nouvelvage au centre Fareas, dont des
NEMs...” [a new arrival in the Fareas centre (ceritreasylum seekers), some of which
were NEMs...]. A couple of months later, he was askdée intended to apologise for the
use of the term “arrival”, his answer was: “Je 1pas I'intention de m’excuser. Surtout pas
auprés de ces NEMs qui ne disposent pas de stgfait f. [| do not intend to apologise.
Especially to these NEMs who do not have any letgls.]

These three stories are not unfortunate exceptitmsy are the normal daily
experience of these people labelled NBNbit entrée en matiéf@mo consideration

for]). NEM is a procedural term, but it is currgntised also to label the asylum
seekers whose application for asylum will not bensidered. They stay in
Switzerland despite the refusal to grant them asyltor they do not have the
possibility or do not want — by fear or other reasons — twde®ut they are

deprived of almost all fundamental rights. They raoé allowed to work and they do
not have right to social security. They have liftteedom of movement, for they are

forced to stay in a specific canton. And when taeton provides them a dormitory,

! Vivre-ensemble: http://www.asile.ch/vivre-

ensemble/actualite/allegement2003.asp#atrticle teareloise

2 hitp://www.tsr.ch/tsr/index.html?siteSect=50000€i5351404;vid=5666003

% Naki, Sois Parfait,pp. 75 and 188.

“ It is highly difficult to obtain identity documesiin many countries of the Majority World and
without such documents, it is not possible to retaerone’s country. Moreover leaving means having
the financial means to travel, but the NEMs antkébasylum seekers often do not have them.




they are not allowed to stay during the das a result they are condemned to a life
without privacy, without social life, and withoutdome. This breach of their very
dignity is denunciated by some journalists of tH&RT(Télévision Suisse Romande
[Swiss French-speaking television]), Amnesty Ins&ional and other members of
the Swiss civil society. Despite these denunciatioi attempts to challenge the
image of asylum seekers as potentially dangerawstlfe Swiss economy and the
public order), 68% of the Swiss people accepted2dh September 06 a new
tightening of the legislation on foreignetso{ fédérale sur les étrangerabbreviated
LEtr) and asylum seeker&di fédérale sur l'asile abbreviated_Asi). One of the
consequences of theAsi's last modification is that failed asylum seekars treated
as NEMs.

The question that upholds this work is how the Swisformed church should
respond to such a situation. The responses actwaly manifold due to the
characteristics of both Federalism and Protestantisdeed, the Swiss cantons have
different relationships with the church, some aeth@Glic, some are Protestant, and
some have state church, others not. In some catttenshurch is strongly involved
in helping asylum seekers, failed asylum seekedsNEMs, in others less. In some
churches the sermons are politically engaged, herst not. This is why a full
analysis of the local answers would require in®md, surveys, sociological study
etc. and would largely exceed the scope of thisediation. Rather, this dissertation
aims at analysing the theoretical positions of BEEPS (Fédération des Eglises
Protestantes de Suis$Bederation of the Swiss Protestant Churches]) @nthe
protestant theologian and professor of ethics m tthniversity of Zirich, Pierre
Buhlef. | intend to outline the coherence and the stteon§jthe thinking of both the
FEPS and these theologians. However, | will alsbipio question their views and
offer a new direction to the theological reflectioancerning asylum, based on a
sophisticated political and judicial analysis ottbthe political figure of NEM and
the Swiss system concerning forced migration.

The reflection of the FEPS and Bihler, Fuchs anap@e is a reflectiomside the
Swiss political system of liberal democracy, comedi as based on Human Rights

and the social contract. They understand the téate as the ensemble of institutions

® http://www.asile.ch/vivre-ensemble/temoignages/

® Pierre Biihler (1950 -) wrote in particulae Probléme du Mal et la Doctrine du Pé¢h&76),
Justice en dialoguél982) andGerhard Ebeling 1912-200003). To my knowledge, he is the
Swiss theologian who took the clearest and mostifipstance on this issue.



that exercise public authority, and which benetini a monopoly on the legitimate
use of violence! According to this understanding, the tightnesshefLAsi to the
detriment of the human dignity of NEMs and failesylam seekers is perceived as a
deviationfrom the grassroots principles of an essentiadilycdgpolitical system.

| do not share this view and intend to show inttiied chapter that theAsi is not a
deviation from butanother other sideof Western politics and a product of the
imagined community of nation-state. Proceeding fihiis viewpoint, | will try to
show first that the understanding of resistancéased by both the FEPS and the
aforementioned theologians fail to offer an appadprChristian answer to the state
of affairs of NEMs and failed asylum seekers andneupholds the system that
produces the situation that they denunciate. Sedowdl explain why | think that
the participation of the FEPS in the civil socieliyes not suit its Christian mission
and why its effort to give alternative informatido the official one in the civil
society is — in this particular issue — doomedaitufe. If | insist on the Christian
specificity of the response coming from the chuitls because | share, with some
theologian§ the conviction that the premises, the understandf human being and
politics (understood as a way of living togetharnd the values of democratic liberal
politics are different from the Christian ones. fiéfere, a response of the church,
based on Christian values and worldview, can onine from a reflectioroutside
the current political system. This response thep far not — concur with the liberal
and democratic one, but cannot be based on the gaameses. In the issue raised in
this work, | will show that the church should opedbe liberal democratic way of
dealing with asylum, but it does not mean that ¢herch shouldalways be in
opposition with the politics of the world. Finallgy last chapter will be devoted to
the emergent tradition of political theologidneepresented by Stanley HaueriWas

and William T. CavanaugH. This theological tradition offers a new vision tbie

" Definition adapted from the one of Bell. Bell, 4& and Civil Society”, p. 425.

8 Standley Hauerwas and William, T. Cavanaugh fstance.

® According to Rasmusson, theses theologians “giveaty not to politics understood as the struggle
for control over the processes of social change ffttlitics of the world) but to the politics of the
church as an alternative polis...”, Rasmussdre Church as Poljg. 17

10 Stanley Hauerwas (1940 -) is a Professor of edtitse Duke Divinity School in Durnham and is
originally a Methodist. He wrote in particularCommunity of Charactg981) andlhe State of the
University: Academic Knowledges and the Knowledgeax (2007).

1 william T. Cavanaugh (1962 -) is a Catholic Prsfasof Theology at University of St. Thomas in
St. Paul, MN. Among his numerous publications aeeliooksTorture and Eucharist: Theology,
Politics, and the Body of Chri§1998) andrheopolitical Imagination: Christian Practices gp&e
and Time(2002).



relationship between church and politics. | intelod show to what extent this
understanding is promising for the issue raisedhia dissertation. However, this
chapter will remain open, for “Theological Politiasises questions at the level of
applied ethics that by far exceed the scope ofdissertation. Moreover, as one of
the arguments in this work is that the church h&®yrole to play in the current

Swiss state of affaires, this reflection needsaddiiowed through in the church.

1.2.The Swiss Legislation on Foreigners.

The brief outline of the Swiss legislation on fgmeérs that follows, aims at giving
the reader the key to understanding the legislatreeework with which the
following reflection is concerned. Though it may $degyhtly tedious for a reader not
used to legal terms, | consider this outline nesmgs$or the understanding of the
problem of asylum. To facilitate reading, annexrégents a diagram of the Swiss
legislation concerning foreigners.

The Swiss policy on foreigners is regulated by U&EE (Loi sur le séjour et
I'établissement des étrangefthe law concerning the staying and settlement of
foreigners]), which defines the possibilities taysbr to settle in Switzerland. The
LSEEwas completely reformed and replaced by ltk#r, which was accepted on
24" September 06 and will enter into force in 2008.rébwer, two particular
categories of foreigners benefit from specific qidl treatment. The first category
concerns the refugees. Their status and rightsnaiely defined by thé&Asi, which
entered into force on®1January 1981 and was completely reformed in 1988 a
four amendments and then newly amended twice attetime on 2% September 06.
The second category groups the nationals from merdntries of the European
Union (EU) and the European Free Trade Associafldwir status and rights are
regulated by thé\LCP (Accord sur la Libre Circulation des Personnédgreement
on the Free Movement of Persons]). (Afterwards, ill wefer to them as
“Europeans”).

These different legislations make a clear distorctbetween European and non-
European foreigners on the one hand, and betwealifigd and non-qualified non-
European foreigners on the other. Indeed, thankhe®LCP, Europeans benefit

from conditions of staying, work, study, family refication and right to the social



security system similar to Swiss people, whereas-Baoropean foreigners are
subjected to the restrictive regime of tH8EE.In this legislative system, firstly, the
authorisations to stay are mainly causal — whichamsethat their granting is
dependent on specific reason (e.g., a job, studiiasjage, a need of protection, etc.)
and that they are withdrawn when the reason ce&sewndly, the authorisations to
work are limited® and can be obtained only if the employer can ptbae she could
find workers neither among nationals and foreigsidents, nor among nationals
from a member country of thALCP. Therefore, most non-Europeans who are
employed in Switzerland are highly qualified. ThEtr is in the same vein and

clarifies that:

“l'admission d’étrangers en vue de 'exercice d’'uamivité lucrative doit servir les
intéréts de I'’économie suisse; les chances d'utggiation durable sur le marché du
travail suisse et dans I'environnement social st@términantes. Les besoins culturels
et scientifiques de la Suisse sont pris en coriiér de maniére approprié€.”

[the admission of foreigners with a view to exergysa lucrative activity should serve
the interests of the Swiss economy; the chancesla$ting integration in the Swiss
job market and in the social environment are deeisiThe cultural and scientific
needs of Switzerland are taking into consideraiticen appropriate way].

Moreover the article 23, paragraph 1 stipulatet tha

“Seuls les cadres, les spécialistes ou autresilteawa qualifiés peuvent obtenir une
autorisation de courte durée ou de séjotir.”
[Only the executives, specialists and other qualifiworkers can obtain an

authorisation of a short term stay.]

Concerning the specific case of asylum seeker$, thetl Asi and theLEtr regulate
their situation. We can distinguish among asyluekses two categories of persons.
The first category concerns the refugees as deflmedhe Geneva Convention
relating to the status of refugeewhich compels the signatory countries to offer

protection to any person who:

12 For instance the number of licences to work caemoeed 4000 from®INovember 06 to 31
October 07. http://www.admin.ch/ch/f/rs/823 21/apl,

13 Article 3, paragraph 1, LEtr.

4 The LEtr has some exceptions to this rule, but their aimlysuld bring us too far from our topic.




“As a result of events occurring before | Janué@$Iland owing to well-founded fear
of being persecuted for reasons of race, religioationality, membership of a
particular social group or political opinion, istsigle the country of his nationality and
is unable, or owing to such fear, is unwilling ta# himself of the protection of that
country; or who, not having a nationality and betgside the country of his former

habitual residence as a result of such eventsnabla or, owing to such fear, is

unwilling to return to it.*

The LAsiregulates the status of refugees in Switzerlareekheless, other reasons
can cause a need for protection. For instance pdtg#ing a civil war, generalised
violence or people who have a serious diseaseishabt treatable in their own
country do not have the status of refugee but ocaceive protection from
Switzerland. This second category of asylum (in bmead sense of protection)
seekers can benefit from admission provisoirg¢provisional admissions]. As those
who are provisionally admitted are not considersdedugees, they do not benefit
from either the protection of the 1951 Geneva Cative, or any international
treaty. Both the LAsi and the LEtr regulate théatss.

This brief synopsis shows that it is extremelyidifft for someone coming from the
Majority world to obtain an authorisation to staydavork in Switzerland. Indeed, as
these nationals are mainly non-qualified workeeythave few chances to obtain an
authorisation to work. Therefore, they mainly stand work in Switzerland by way
of family reunification or if they obtain a statusf refugee or a provisional
admission. However, as we will further see, théittigss of thd Asi considerably
diminishes the possibility to obtain asylum. The#éculties partly explain why a
large number (from 150’000 to 300’000) of non-Eweap and unqualified workers
stay and work illegally in Switzerland.

This migration policy has been qualified as paditique des trois cerclefpolicy of
the three circles]. It distinguishes the foreignacsording to their proximity with
Switzerland in terms of culture, and favours thstfcircle (the most similar) to the

detriment of the second, and the second to thénuit of the third® Europeans

15 http://www.unhchr.ch/html/menu3/b/o_c_ref.htfihe mentions “As a result of events occurring
before 1 January 1951 and...” and “...as a re$dtich events” were removed by the Protocol from
4th October 1967, http://www.ohchr.org/english/lpmatocolrefugees.htm

6 The 1991 report of the CF on the policy towardsfgners and refugees. FF, 27 IlI, p. 327.




belong to the first circle, Americans, Canadiansstfalians, and New Zealanders to
the second and people of the Majority World to thied. This policy has been
formally abandoned, for having been denounced @istraNevertheless, as we have
seen, theLEtr takes up this distinction and treats differentie tEuropeans (first
circle) from the non-Europeans, as well as the ifigdl workers (coming mainly
from the second circle) from the non-qualified wenk (coming mainly from the
third circle). Moreover, the Federal counsellor wisaoresponsible for the Foreign
policy indirectly referred to this policy in a pttial speech in August 2005, where
she said that the Swiss policy favours Europearrantg, for they integrate better

and serve the Swiss economy.

1.3.Methodological Issues.

A couple of methodological points are necessargreef begin the analysis in itself.
Firstly, the data concerning NEMs and failed reegy@ary to an important extent
depending on the source of information. Indeedtipal parties and members of the
Swiss civil society do not always have the samerég and above all do not interpret
the data in the same way. This is why, at the dnthe bibliography, there is an
index of the used websites with a brief descriptbthe party or of the associations
(annex I1). Moreover, all quoted websites have beeressed on #8August 07.
Secondly, | disagree with the claim that an objectieality or a neutral position
exists. | think that any reality is built by andaséd with a community and that the
neutral position is one position among others #atially serves some interests.
Therefore, | claim neither to offer a neutral stumy to show the “objective” reality
by uncovering the state ideology, for | consideattthey support each other to a
large extent® However, | intend to show the detrimental effesftshe current Swiss
policy on NEMs and failed asylum seekers and teradh alternative way of looking
at the asylum question. Thirdly, if not otherwisated, | use the term “Christian” to

define a person or an institution whose aim isoltow Jesus Christ; the term “civil

7 http://www.labreche.ch/Ib/2005/LB17_DayAfter.htm

8 To illustrate my position: | have asked three passto read my dissertation over. Two of them are
Swiss and one is a failed asylum seeker livingviitZrland. The two Swiss thought that my sections
concerning Swiss migration policy were extreme deskcribing rather a totalitarian state than
democracy. The failed asylum seeker, on the copttiought that these sections were particularly
accurate and correct.




society” to describe the sphere “that comprisepthate domain which exists in the
space between (a) the state and its various apgastand (b) the economy and its
various expressions; flourishes where the staie jduralistic democratic mode and
the economy is in capitalist mode, is a Westernofean/North American
phenomenon..., and can be interpreted from the @agidat the left of the political
spectrum and appropriated by both in support ofr taeguments”;'° the term
“politics” to define the “social arrangement of esl the organisation of human
communities”;?° and the term “state” in its modern definition as“@nsemble of
institutions that exercise public authority, enfmicthrough a monopoly on the
legitimate use of violence®! For the purpose of this work the Swiss state reiler

to the CF (Conseil Fédéral [Federal Coun@lfnd the AF (Assemblée Fédérale
[Federal Assemblyff, as well as to the ODM (Office Fédéral des Mignasi

[Federal Office of Migrations]), charged in parf@uto grant or refuse asylum.

2. The Swiss Protestant Church Committed to Defend Adym
Seekers.

2.1. The Elements of the Problem.

Since the 1990s, the FEPS and several Protestoibthians — especially Buhler and
two other Professors of ethics, Eric Fuchs andsian Grappe — have been deeply
concerned about the tightness of the asylum ldégslaFrom 1990 to 1995, several
publications about resistance related to the quesif asylum were published, and
since then, the FEPS has always taken a standeeamdny reviews of theAsi. In
the last years, the FEPS has been stressing delagd information, but is more
cautious about calling for resistance. As for Biijhtee has maintained his position

and still advocates resistance in some specifiditions, as we will further see.

9van Rooy,The Global Legitimacy Game 5. | have deliberately removed “which has dooted

to the creation of the conditions for freedom, deraoy and successful economic performance,”.

20 Bell, “Civil Society” p. 423.

2L |dem p. 425.

22 The CF is the executive power and is composeew#rs counsellors. Currently four political

parties are represented in the CF.

% The AF is the legislative power and is divideditwo Chambers, one with 200 seats and the other
with 46. Sixteen political parties compose this éably.



The FEPS and the theologians who wrote about aegistare worried about the
increasing xenophobia and the many amalgams cangeforeigners that occur in
the speeches or publications on foreign pe&bieainly from the UDC (Democratic
Union of the Centre which is, contrary to whatrigsne suggests, the hard right party
of Switzerland). Indeed, the foreigner is quickkehed to a criminal or an abuser of
the systenf> Whereas they all acknowledge the presence of waimor abuser
among foreigners, they insist that only a minowfyforeigners wrongly behave.
Above all they express their worries about theaasing violation of human dignity
that NEMs and failed asylum seekers are facing,abulit the creation of a law of
exception concerning asylum. Indeed thsi is the only administrative law that is
so precise with the conditions of admission of quest® only non-Europeans can
be sanctioned by administrative detention (admiaiste detention means that
someone can be locked up without having committgdcaime, on the basis that the
administratiorsuspectshat she will not accept an administrative decisisearched
on basis of suspicion is allowed, and they areymnesl guilty as the suspicion is
sufficient?” The mechanism of scapegoat is also highlighted,tfie foreigner
becomes responsible for all Swiss problems andbtesy in particular for the
increase of unemployment and criminafify.

In such a situation, the FEPS and the concernedldii@ans first remind the
preferential option of God for the persecufédnd therefore in our case for the
asylum seekers. Then, facing the legal interdictohelp NEMs and failed asylum
seekers (articles 235EEand 116_Etr), the question of the relationship between law
and ethics or law and one’s conscience arisesc&tiere involves systematizing,
defending, and recommending concepts of right/gmod wrong/bad behaviour. In
other words, when the law forbids doing what sonecloslieves she should do, what
is she supposed to follow, the law or her cons@&@®rithis dilemma goes back to the
biblical tradition itself that is divided betweelet duty to obey the state (Ro. 13:1)
but God rather than men (Acts 5:29). And here aribe question whether someone
is allowed to resist state rules and under whatditoms. The FEPS and the

%4 See the FEPS's position on the last review ofthsi:
http://www.sek-feps.ch/media/pdf/stellungnahme/Mirishe Asylpolitik_fr.pdfand
http://www.sek-feps.ch/shop/media/gemeinsame_té/&efr.pdf

2 Bihler, “L'Asile en Suisse : une Détérioration tinne”, p. 26.

26 Barbey,Interdits d'Asilep. 34.

27 Biihler, “L’Accueil de I'Autre, Défi de I'Ethique litique”, p. 65

28 Biihler, “L’Etranger et ses Enjeux d’Hérméneutidirologique” p. 18.

29 FEPS Résistancelp. 28.
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theologians who took a stance on resistance inatha of asylum agree that the
political system globally well works in Switzerlamehd hence that resistance should
be a strict exceptioff. The damaging evolution of theAsi is considered as a
deviationfrom a theoretically good system, which is suppla®eput into practice its
grassroots principles: Human Rights (which are sapd to guarantee the equal
dignity of every human being), and the rule of lafmhich stipulates that any
administrative decision and any judgment are stéfed¢o law), and the social
contract’ Moreover positive law should be in accordance witle national
constitution and the latter with the internatiotr@aties to which Switzerland has
subscribed. Resistance is advocated precisely vah&w or an application of it
highly contradict either a superior norm or a grasts principle.

The second question that this particular issueesais whom we can welcome and
how. Indeed, if xenophobia has to be fought, tlae & the stranger and the question
of the Swiss identity also need serious considemdfi Welcoming the stranger
should not be done to the detriment of nationakeits. Therefore one has to
distinguish between the asylum seeker and the ecignmigrant, the former being
part of the Human Rights and the latter of the eauio policy. Nevertheless, the
economic migrant is not free from the respect @& worker's human dignity and
should not indirectly cause illegal work, becaua doo restrictive policy. Indeed,
knowing that the Swiss economy illegally employand therefore needs — between
150’000 to 300’000 unqualified foreign workefsone may ask whether the refusal
to legalize their staying does not indirectly caillsgality.

The two following sections aim at analysing how #E€PS and Buhler, Fuchs and
Grappe respond to the issues raised. | will fixstneine resistance and then dialogue
and information, as the stress seems to chronalgimove from the former to the

latter.

%0 FEPSRésistancelp. 39.

st FEPS Résistance!pp. 33ss, Fuch&ge Droit de Résistep. 23 or Bihler, “les Critéres...” p. 33.
%2 See the FEPS's position on the last review oL thsi:
http://www.sek-feps.ch/media/pdf/stellungnahme/Mérishe Asylpolitik_fr.pdfand
http://www.sek-feps.ch/shop/media/gemeinsame_té/&efr.pdf

% Buhler, “Introduction”, p. 10.
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2.2.The Ethical Act of Resistance.

As we have seen, the FEPS and Bihler, Fuchs anpgp&nanderstand the Swiss
political system as globally good or just. Therefthe norm for the citizen is to be
loyal to the state. The FEPS clarifies its view wisaying that the monopoly of
power of the state is the guarantor of peace, &gcand integratior; and that
Human Rights, as the basis of the system, in theesgustify the existence of the
state® Nevertheless, they all underline that there igpadect system on earth and
that no system is free from mistakes. Therefore diigens have to exercise a
“loyauté critique® [a critical loyalty] toward the state, its lawsdadecisions, which
can lead to resistance.

Hence, according to the FEPS, resistance is jedtifi the area of asylum, when “la
sécurité du droit n’est plus assurée” [the securithaw is no longer guaranteed] that
is “quand la procédure, au lieu de garantir letgraent approfondi et sincére de la
demande, est menée d’une telle maniére que le nagué’a plus la possibilité de
faire entendre les raisons justifiant sa demat{dgvhen procedure, instead of
guaranteeing the deep and honest treatment oetheest, is lead in such a way that
the asylum seeker has no longer the possibilifgrésent the reasons justifying her
request]. Moreover, the FEPS specifies that “sé at# résistance il peut y avoir,

celui-ci doit... étre mengour I'état de droit™®

[if there can be an act of resistance,
the later should be enactéor the sake othe state based on law]. According to
Bihler, the ethical duty of resistance emerges whergap between the fundamental
principles — i.e. Human Rights — and a law and/or its application is intolerable
Indeed, when someone’s life, liberty or physicalegrity is threatened, one is
allowed — and even has to — resist insofar astitésappropriate way to prevent such
a situation from happening. And according to Fuahd Grappe, resistance should
serve to fight any kind of absolutization of poveerd the reduction of the other to a
means, for law and liberty cannot be separated fustice. The state has to serve

the human community and not the other way rounde &fual dignity of human

3 FEPS Résistance! p. 94.

% FEPS Résistancep. 29.

% Buhler, “L’Accueil...”, p. 67.

%" Beck KadimaEglises, Terre d’Asilgp. 11.
% |dem p. 12

% Buhler, “Requérants d'Asile...” p. 37
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beings created at the image of God, forbids thatrirent of people as medfisTo

sum up:

“l'action de résistance ou de désobéissance ceskeune opposition aux ordres de
I'Etat par la non observation de prescription doitdoositif, motivées par le fait que la
réglementation imposée par I'Etat, ou son applbicatiese de maniére patente et grave
certaines valeurs fondamentales enfreignant paletanormes (de comportements)
supérieurs®

[The act of resistance or of civil disobediencarnsopposition to the state’s orders by
way of a non observation of positive law, motivatedthe fact that the regulation
imposed by the state, or its application, hurteipidy and seriously some fundamental

values, and hence harms some superior rules (afvizalr)]

Moreover, in its first publication on resistandeg tFEPS stressed the importance of
good relationship between the church and the siatehe one hand, and their
respective sphere of influence on the other. Inegy \Lutheran sense, the FEPS
thinks that the church should be autonomous isgkifically ecclesiastic matters —
i.e. all that concerns faith and the church orgatios — and should be subjected to
the state’s rule in other matters. Therefore, adyb@hristian or not, minister or not,
is subjected to national laws. This is why an int@atr part of this work concerns the
risk taken by the person who resists, especialiytfe minister who can be in some
cantons a civil servant. Indeed resistance meangprbbability of a sanction: a fine,
imprisonment or disciplinary measure. A whole cleaps therefore devoted to a
judicial analysis of the article 34CP (Penal Coddated to the state of necessity,
which allows someone to infringe the law in parféewcircumstances if someone’s
life or physical integrity is at stake. Having rethis chapter, one can only be very
sceptical about the possibility to escape a samatibile illegally resisting the law.
This means first that it is highly risky to helpnseone who is staying illegally in
Switzerland. Second, the person who helps a faifgdum seeker should be able to
prove (a) that in all sincerity she thought thas therson would be in danger when
leaving Switzerland, (b) that she did everythingét the relevant information about
the failed asylum seeker’s situation, and (c) tieded on this information her fears

were justified. Therefore, resistance cannot bedbalt of a humanistic enthusiasm,

“C Fuchs, pp. 18-21.
“1 Beck Kadima, p. 16.
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but only of a responsible analysis of the situatiord after having exhausted all
possible legal solutions. The second publicatiothef FEPS on this issue is in the
same vein, but stresses more the prophetic tagleathurch and the difficulties that
the practice of resistance could encounter.

As for Buhler, his thinking concerns more the parseho resists and the ethical
conditions of resistance, than the relationshipvben the church and the state. He
does not distinguish between the two spheres ofalagivethics/one’s consciousness,
but between the three spheres of law, theologyedinids. The Law defines the limits
and the frame of human actions. Theology offersfations to ground and evaluate
our actions. Ethics “a pour tache simultanémentedeplir concrétement le cadre un
peu formel et vide du droit, et de traduire en tiiiugle responsable les conviction
religieuses des croyants et des communautéghas to simultaneously fill in
concretely the slightly formal and empty frame @afv) and transform into a
responsible attitude the religious convictions dflidvers and communities].
According to Buhler, resistance is an ethical axt aot a specifically Christian one.
It is the duty of the mature citizen, Christian mot, to recall the state or the
administration to its mission, when there is anoleMable gap between their
decisions and the fundamental values that grounth kbe state and its
administratior> Therefore, ethics is the discipline that helpsdafine what an
intolerable gap is and how to exert resistanceeedd due to his important concrete
involvement with asylum seekers in the milieu af tthurch, Blhler is highly aware
of the difficulty and practical limits of resistamcTherefore, resistance should be a

last resort act, proportional to its aim, non-viglandfor the sake of the lawndeed,

“Par loyauté a I'égard du droit, qu'elle ne veutspaffaiblir, mais renforcer, la
résistance ne vise pas a instaurer une confrontatmente, mais s'inscrit dans la
perspective de la non-violence. Elle ne se condoiic pas comme une action
révolutionnaire, visant a un renversement politigige'ordre social ; elle porte le
souci de réformer cet ordre en contribuant a lgdaveation de ses principes
premiers.*

[by loyalty to the law, that it (i.e. resistanceped not want to diminish but to

reinforce, resistance does not aim at installingodent confrontation, but is in line

“2 Biihler, “Requérants d'Asile...” p. 32.
“3Buhler, “Les Critéres Ethique de la Résistance3%
4 Buhler, “Les Critéres...”, p. 36.
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with the non-violence perspective. Resistance igmbe conceived as a revolutionary
action, aiming at a political overthrow of the smocorder; it intends to reform this

order, while contributing to the restoration ofpsmary principles.]

Moreover, according to Buhler someone who resists to do it in a highly

responsible way. Indeed, one should be aware of wha can promise to a failed
asylum seeker, for there are very few chancestligatsylum authority changes its
mind. Again, the person who resists must be wédlrimed and ready to change her
mind if she receives new information, becausegsistance is for the sake of the law,
one has to be consistent, honest and coherenth@tprimary principle that grounds

one’s act of resistance.

As previously introduced, my main objection to gsition of the FEPS and Buhler
is regarding their endeavour to respond to the Iprokfrom inside of the current
political system, understood as globally good.ihkithe very system in itself has to
be put into question and that a respoostsidethe system is more relevant. My
reasons for this will be explored in the next ckapNevertheless, there are some
criticisms that can be addressed even without ahgrige premises of the reflection.
First, the position of Bihler does not take thecgmty of Switzerland as a semi-
direct democracy sufficiently into considerationdéed, most amendments of the
legislation have been voted and accepted by a majerity of the people. When
question of the violation of Human Rights was rdjsihe Swiss citizens disagreed
that there was a violation of Human Rights. In tede, how to legitimate resistance
based on a personal and contradictory analysiseofituation? Fuchs and Grappe
precisely think that the right to initiative andeeendum “rend justice & ce que le
droit de résistance exprime dans une démocratief tn en évitant les
inconvénients® [acknowledges what the right of resistance expesk a
democracy, while avoiding its (i.e. resistancepmanient.] and hence considerably
limits the legitimacy of resistance in Switzerlaridoreover, the aforementioned
views understand resistance mainly as an individealand do not question either
the traditional understanding of the quoted bilblteats, or the reformed traditions’

view of the relationship between church and state.

5 Fuchs, p. 29.
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Before | elaborate further on these criticismdhalsbriefly outline the evolution of
the FEPS to a more cautious position of dialogu# iaformation. Buhler explains
this shift of focus by the weariness and discourssy® experienced by people who
are involved in helping asylum seekers on the acmelhand by the fact that many
parishioners leave their church if it is too packtiy involved, especially concerning

the question of foreignef§.

2.3.The Necessity of Informing and Dialoguing.

In collaboration with the CESCpnférence des Evéques Suigskwiss Bishops
Conference]), the Christian Catholic Church, Cariand the EPEREftraide
Protestante SuissgSwiss Protestant help]), the FEPS published a onengdum
concerning asylum on $March 2003. Three years later, the FEPS, in cotttiion
with the CES and the FSCFédération Suisse des Communautés Israéliedss
Federation of the Israelite Communities]) took anse on the last review of the
LAsi. In neither of the two pieces of work is mentidnresistance. The endeavour
consists in depoliticizing the current debate oyluam, in avoiding amalgams and
generalization and in fighting abuses, whilst tgyilo respect the human dignity of
every person involved in this issue. They intendofter a more complete and
nuanced information on the asylum than the two spgegositions of the hard right
and hard left of the Swiss political chessboard: iRstance, they recall that the
provisional admissions are not part of the cursgatistics, with the result that one
has the impression that less than 10% of the asgkekers obtain asylum. Actually,
less than 10% obtain the status of refugee, butenioan 50% benefit from an
authorisation to stay if we count the provisiordingssions.’

Furthermore, they express the fear that tightetivegLAsi and theLEtr will only
cause more illegal situations and worsen the venddmental dignity of those

persong’?®

Indeed, to be illegal means to live in hidingfear of the police and with
the uncertainty of not knowing when you will be sdrack to your country, a

situation that causes tragic psychological traunhéasreover, illegal residents risk

“ Biihler, “I'Asile...”, p. 30.
7 http://www.sek-feps.ch/media/pdf/stellungnahme/staniche_Asylpolitik_fr.pdf.
“8 http://www.sek-feps.ch/shop/media/gemeinsame_tf@&efr.pdf p. 6.
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exploitation, for they have no rights and are atrtiercy of their employé?.Finally,
these Christian institutions denunciate the lagittiess of the Asi that prevent
many asylum seekers from asserting their rightsfife conditions of acceding the
procedure are too restrictive. For instance, atuasygeeker who does not have an
identity card or a passport has 48 hours to mak@pear likely that she has good
reasons not to have such documents. If she faistotives for asking protection
will not be examined. But what can one do in 48repwhen one knows neither the
language nor the cultural rules of the country imal one just arrived?

On the other hand, the FEPS and its collaboratgrseathat there are abusers and
uphold an acceleration of the procedure, so thglums seekers quickly know
whether they can stay in Switzerland or not. Moegpthey encourage international
collaboration in order to have a common policy wifth rest of Europe or to contract
readmission agreements with the “producer” cousitolemigrants.

These two stances show that the different Swisgstm institutions chose to appear
among other organisations in the civil society &mdhave a politically correct and
rational discourse. Indeed, there are very fewiexpkferences to Christianity, for
they seem to have chosen to transmit their mestbaigagh rationality and words
that are immediately accessible to any agent otitiesociety. | believe this choice
is questionable and | will explain why in the nekiapter. Moreover, one can regret
that they did neither conduct nor publish an analyf the reasons why their

argumentation did not convince 68% of the Swissufatipn on 24 September 06.

3. An Alternative Approach.

3.1. A Different Understanding of the Situation.

As we have seen, both the FEPS and Buhler, Fuahsaappe consider the Swiss
political system as essentially good. The statenadly can — and even should — be
trusted. Resistance is therefore understood agaapton, when the decisions of the
state deviate from the frame asserted by Humant&igte rule of law and the social

contract.

*9 For more details, see Beck Kadima or the TSR’sntage on illegal people:
http://www.tsr.ch/tsr/index.html?site Sect=500000#bd 38239;



17

My understanding is different. First | think thaet_Asiis not a temporary deviation,
but another side of Modern Western politics. Onlibsis of the work of the Italian
philosopher Giorgio Agambéhin particular, | aim at showing that the social
contract is the fagade of a political system thaddtually based on the ban, and that
the institution of Human Rights is part of this t®ms. In a second part, | will
exemplify Agamben’s thesis with the case of lt#esis modifications and show the
ambiguous role of the humanitarian argument inStvess asylum policy. In the last
part, | will offer some explanations to the tighdeeof thelLAsi, in particular by

analysing the role of imagination that upholdsdabexmunity of nation-sate.

3.1.1. The Origin of Modern Politics: the Social Contractor the Ban?

After a sophisticated study of the history of po#it Agamben reached the
conclusion that abandonment of “bare life” firgtisoduces the sovereign power and
secondly constitutes the political dimension. Adiog to this author, the key
representative of “bare life” is the roman figure ftmmo saceffthe sacred man].
Homo sacelis, according to the Roman law, someone who cabeaacrificed, but
could be killed without the killer committing honiiie>* Therefore, this figure is
excluded from both divine and human law, but atsame time “belongs to God in
the form of unsacrificeability and is included lretcommunity in the form of being
able to be killed * The opposite figure is the sovereign (definedteswho decides
on exception”)>* for he “stands outside of the normally valid jucal order, and yet
belongs to it, for it is he who is responsible deciding whether the constitution can
be suspendeth toto.”>* Both homo sacerand the sovereign are at the threshold
between exclusion and inclusion. Moreover, the fraso “presents the originary
figure of life taken into the sovereign ban andsprees the memory of the originary

exclusion though which the political dimension wast constituted.®®> And if the

*0 Giorgio Agamben (1942 -) is Professor of philospphthe University of Luav in Venice. His most
famous books ardomo Sacer. Sovereign Power and Bare [1f298) andState of Exceptio(2005).

1 AgambenHomo Sacerp. 71.

2 0p. cit.,p. 82.

%3 Schmitt,Political Theology p. 5.

4 Schmitt, quoted by Agamben in Agambé&tate of Exceptiqrp. 34.

%5 AgambenHomo Sacerp. 83.
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ban was at the margin in pre-Modern politics, Agamlglaims that it has become
the foundation of Modern biopolitics.

Indeed, before Modernity “bare life’z¢d was essentially excluded from politics,
and the main political aim was the good litai(zo¢ According to Agamben, with
the advent of Modernity and the generalisatiorhef $tate of exception (Benjamin’s
thesis), the pair “bare life"/political existenceave become the “fundamental
categorical pair of Western politicd"and its foundation. In other words, since the
French declaration of the rights of maand citizen in 1789 — declaring that men are
born and remain free and equal in rights — the vextural life (the mere fact of
birth) “vanishes into the figure of the citizé"and appears as the bearer of rights.
At the same time “bare life” — in the figure of thghts ofman—is “placed at the
foundation of the orde?® of the modern nation-state. Furthermore, befoeerie of
nation-state, “bare life” belonged to God. With @m#vent of Modernity, both “bare
life” (man) and political existence (citizen) betprto the sovereign nation.
Therefore, the principles of nativity and soveréygare no longer separated, and the
fiction of Western politics is that birth (“*barefdi) immediately becomes nation
(citizenship). Consequently, “rights are attributedman... solely to the extent that
man is the immediately vanishing ground... of thézeit.”®* This partly explains
why, when the European geopolitical order was deted after World War 1, the
fictional continuity between man and citizen is omered and Nazism and fascism
could appear, two properly biopolitical movememtsieed, they made of natural life
the exemplary place of the sovereign decision augfined the relations between

man and citizefi This is also why

“In the system of the nation-state, the so-callecred and inalienable rights of man
show themselves to lack every protection and geatithe moment in which they can

no longer take the form of rights belonging tozstis of a state’®

%6 Agamben takes up the Foucauldien term of biopslitiut claims that what is modern is not the
relation between “bare life” and politics but iesntrality.ldem p. 9

" |dem p. 8.

%8 | use the words “rights of man” in reference te ffrench Declaration or to Agamben’s work, for he
writes “rights of man” instead of “rights of humar®therwise, | employ the words “rights of
humans/persons”.

9 |dem p. 127.

€0 |dem,p.127.

®11dem 128.

2 |dem p. 129-130.

&3 |dem p. 126.
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The drastic increase of mobility and the ease wittich we travel today also
uncovers the fictional continuity between man amiizen. Consequently, the
European and Swiss asylum policies appear to beratecexamples of biopolitical
policies. Indeed, the section 3.1.2 will show haw26 years, thé Asi drastically
distinguished between the rights of humans andigfes of citizens — and with this
redefined the relation between humans and citizelogeover, we will see that the
situation that NEMs and failed asylum seekers aoing) is the result of “juridical
procedures and deployments of power by which hurbamgs could be so
completely deprived of their rights and prerogatitkat no act committed against
them could appear any longer as a criftfe.Whilst writing that, Agamben had in
mind the situation of the Jews in the Third Reioh,human guinea pigs in US
prisons and of prisoners on death row. He wouldagdy also add the NEMs and
failed asylum seekers of Switzerland. Be they dethiin administrative detention,
semi-detained in the centres of registraffviil-treated by some policemen with
impunity®® or simply left to a restless wandering, since thaye no money and are
welcomed almost nowhere. In this respect, the tlesemmples of the introduction
show that NEMs and failed asylum seekers can beiliated with impunity and,
because they lack a legal status, they are no taagapletely considered as human
beings, but only as bare lives.

Therefore, when the FEPS and the previously andlffzeologians accept the notion
of “abuse” based on the distinction between citiaed non-citizen (a Swiss does not
abuse the system by staying in Switzerland for eooo reasons) or advocate
resistance only to help “genuine” refugee and liergake of the grassroots principles
of the Modern state, they leave intact the biojpalitsystem and the distinction man-
citizen, which causes so many tragic human destmimut which they are deeply —

and rightly — concerned. Therefore:

“The refugee must be considered of what he is:ingtless than a limit concept that

radically calls into question the fundamental catezs of the nation-sate, from the

& |dem,p. 171.

® The FEPS has recently denunciated the conditidifieaff the centres of registration. FEPS,
Bulletin, p. 16

8 Amnesty International has denunciated such tremtimea worrying report about the Swiss
situation: http://www.amnesty.ch/fr/themes/les-gi@ns-des-droits-humains-en-suisse.
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birth-nation to the man-citizen link, and that &gy makes it possible to clear the way
for a long-overdue renewal of categories in theiserof a politics in which bare life
is no longer separated and excepted, either isttie order or in the figure of human
rights.”®’

In my view this is the way that the church showd#let rather than to support the
system in place, for the separation and exceptidbare life” is intrinsically linked

with Modern Western politics. Rather than for thiepolitization of the debate” or
for the “re-humanisation” of NEMs and failed asylwseekers, the church should
fight for their “politization”. In this way, thesmdividuals may become members of

a community instead of belonging to it through theeiclusion.

3.1.2. The Swiss State, NEMs, and the Humanitarian Argumein

A sophisticated analysis of the modifications oé tbAsi as well as of the CF
explanatory statemétis concerning these amendments, exemplifies Agarsben’
thesis. Indeed, throughout these amendments, waliséinguish a process, which
has increasingly opposed the two figures of theeszgn (the Swiss state) ahdmo
sacer (NEMs and failed asylum seekers). If the formes lsaen its discretionary
power increasing, the latter has been subjectedh talmost complete deprivation of
rights.

First, if the 1951 Geneva Convention is internaipits application entirely relies on
the states that decide to whom they grant asyludnuader which condition. In this
view, asylum seekers do not benefit from a subjectight or from a possibility to
appeal to an international judicial court. In Swiland, the application of the
Geneva Convention became increasingly restrictimdeed, the ODM grant the
status of refugee to about 5% of the requests.h@mne hand this small percentage
of positive decisions seems to be the result ofoarying practice of the asylum

authorities — denunciated by many persons commiitethe asylum question —

7 AgambenHomo Sacerp. 134.

%8 Before any legislative modification, the CF diseat the AF a statement in which it gives an
account of the experts’ resultats, different sgesgd commissions’ propositions and its own
reflection concerning the legislative modificatidioreover, before each vote, the CF directs at the
Swiss citizens an explanation concerning the stakése amendment or new law.
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aiming at finding the mistake or any contradictionhe story of the asylum seeKer.
A mistake about a date, a spelling mistake in audmnt or the slightest
contradiction invalidates the whole story and fiesi the denial of asylurf?,
Moreover, according to Maillard the civil servamibo are responsible for granting
asylum have been ordered to devote only 5% of thirking time to positive
decisions! and often lack international knowledEfeOn the other hand, theAsi
increasingly enabled the ODM to refuse to exambomesasylum claims and hence

to reject them. Asylum seekers coming from “safentdes,”

not collaborating
enough, claiming asylum for the second time (1990)d entering Switzerland
without a passport or an identity card (2006) carassert their potential right to
protection. Indeed, in these circumstances, tlegjuest is considered as manifestly
unfounded, what releases the ODM from examiningdasons to flee.

Second, the sovereignty of the Swiss state idhallniore considerable that thAsi
has an abundance of vague notions. For instancarticke 7, paragraph 2 stipulates
that: “La qualité de réfugié est vraisemblable doies I'autorité estime que celle-ci est
hautement probable. ” [The quality of refugee kely when the authority estimates
that this quality is highly probable]. And the ODi&s the possibility to justify its
refusal to accredit the story of asylum seekers,rdfgrence to theexperience
générale de la vié [general experience of life], even if the genengberience of life
of a Swiss civil servant is obviously not similar the one of an opponent to the
Pinochet regime for example.

The other side of sovereignty is the degradatiothefliving conditions of NEMs
and failed asylum seekers. Indeed, they are swdeit administrative detention
(1986-7; increase of its length: 1990 and 2006bheaf migration policy suspects that
they will not comply with their expulsion, if thethreaten the public security, if
“l'étranger enfreind les regles de la cohabitasokiale” [the foreigner infringes the

social rules of cohabitation] and if they show @rtportement rétif ou asociar’

%9 See for instance the article of Calame in Calozk®pp, pp. 255-63

"H. Kiing,La Politique d'Asile & la Dérivepp. 18-32.

"I Maillard and Tafelmacher, pp 43-4.

2 One functionary charged to listened to the reasbeaiming asylum did not know that something
happened in Romania in 1989, another thought tbldn@bo (Sri Lanka) was the capital of
Colombia, or another that the African State of Migelid not exist. Maillard and Tafelmacher, p. 189
3 The notion of “safe countries” gathers a groupaintries, which are considered to be safe and
hence cannot produce refugees.

"* Maillard and Tafelmacher, p. 202.

'S Statement of the CF, 22December 1993, p. 325.



22

[restive and asocial behaviour]. Moreover, the gmloften arrest them, for being
illegally in Switzerland?® They can be searched without judicial mandate {129
2006). And they have no privacy, for they have tace to be alone. Finally, as
previously seen in the introduction, in 2004 and@0NEMs and failed asylum
seekers have been forbidden to work and refusddl sszurity, what excludes them
from having a social life and hence from integratimto Swiss society. Furthermore,
without income, they do not know where to sleegytbannot take a bus or buy a
coffee. In short, the treatment of these persomslysas bare lives, who entirely
depend on the ethical sense of the people thegaronted with, is all the more
obvious that they are no longer called by anytrefsg, but their non-legal status:
NEM.

Nevertheless, the successive modifications olLtha have always been justified by
the need to fight and prevent abuses from the asgkekersn order to maintain the
Swiss humanitarian tradition(*Humanitarian” refers here to the duty of helpin
victims of persecution.) For instance, in the ecgiions addressed to the Swiss

population concerning the last review, the CF saysmarticular:

“Les personnes victimes de persécutions doivent@otrouver refuge chez nous. Or
pour que la Suisse puisse continuer de leur garaatiprotection, il faut que les
problemes liés aux renvois et les abus constatds adomaine de I'asile soient
résolus. [...] Les modifications proposées ne nuigmtien a la tradition humanitaire
de la Suisse’”

[The victims of persecutions should be able to fiefdige in our country. Nevertheless
and in order for Switzerland to continue to guagarits protection, it is necessary that
the problems linked to expulsions and the noticbdses in the asylum area are
solved. [...] The suggested modifications will not lemful in the slightest to the
humanitarian tradition of Switzerland.]

By analysing the successive modifications and thastification in the CF
statements, one is rather pessimistic about thatenaing of the Swiss humanitarian
tradition. And this is all the more true when om®Wws that during the last debate in

the Federal Chambers, the deputies took a staritteenen the specificity of women

'8 http://www.asile.ch/vivre-ensemble/temoignagésstimony of Frangoise Kopf.
" http://www.ch.ch/private/00987/00995/00997/01010P1/index. html?lang=fr
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refugee§,8 nor on the treatment of the children of refug7é’ea,lthough these
questions had been raised. This confirms Francmpeau'& thesis, according to
which first the humanitarian argument is used #iify policies and second the real
stakes are first and foremost to protect nationgndeed, the 1951 Geneva
Convention, whilst allowing protection to a categasf asylum seekers — the
refugees — to the detriment of others (those ftpeiwrars, generalized violence,
poverty...) enabled the states to solve the problérmasglum seekers, which they
were facing in 1951, without having to interferditarily in the countries producing
forced migrant§? The question of refugee is thereforehamanitarian question,
which enables on the one hand the HCR (High Conmamies for Refugee) to claim
that it is apoliticdl®* and on the other the states to focus on the iddaliwho claims
asylum, without politically/militarily interferingn the state of origin. The Swiss
tendency to offer provisional admission, insteadhaf status of refugee to people
fleeing wars, Human Rights’ systematic violationgemeralized violence is in the
same vein. Indeed, this tendency reflects the qurure that asylum is first and
foremost a humanitarian and not a political questid it was the case they would
receive the status of refugee, not a provisionalission). But it also reflects the will
to treat asylum claims in a sovereign way. Indesdonly the status of refugee — in
its 1951 definition — is internationally regulatale treatment of asylum claims that
do not correspond to that definition can be tredted sovereign way. The"4
December 1995 CF statement, concerning the regolati provisional admission,
confirms this tendency, when one reads: “En mati@existence d’'un danger
concrét, les autorités disposent d’un large pousf@ippréciation® [Concerning the
existence of a concrete danger, the authoritie®fiiefiom a large discretionary

power]. Moreover, in the case of provisional adimiss the CF can also decide in a

8 See for instance the international jourNalvelles Questions Feministas this particular issue.

9 See the work oferre des Hommebat shows to what extent thdsi and theLEtr contradicts the
Convention on the Rights of the Child, though retifby Switzerland.
http://lwww.tdh.ch/website/doc_dnld.nsf/bf25ab0f43thd785256499006b15a4/ece56f94chbcl2ba9cl
25715a004c524e/$FILE/AnalyseCDE_F.pdf

8 Francois Crépeau, is Professor of International hthe Université de Montréal. He also holds the
Canada Research Chair in International Migratiow.Udolder of a Canada Research Chair in
International Migration Law, Francois Crépeau ieeognized expert in international refugee law,
international human rights, international migratiaw and the relationship between international law
and globalization. He wrote in particulsiondialisation des échanges et fonctions de I'if1897)
andDroit d'asile: De I'hospitalité aux contrdles migt@ires (1995).

81 CrépeaupDroit d'Asile, p. 55.

82 Crépeau, pp 29-188.

8 Crépeau, p. 318.

8 Statement of the CF"December 95, p. 13.
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sovereign way teemovethis status — i.e. when it estimates that thear#&s flee no
longer exisf®> According to the aforementioned thesis of Agambasylum is a
humanitarian question, asylum seekers are bars felging on the ethical sense of
the states. For this reason, the term “humanitarisrambiguous in itself, for it
commonly means “helping people in distress”, butdsed on the assumption that a
human being as such (“bare life”), outside of helitigal life, exists and can be
regulated by law. This dialectic law/’bare life” jgecisely the basis of biopolitics,
with the result that in the state of exception -d dhe numerous AFUSA(rété
Fédéral UrgentfFederal Urgent Decree]), which modified th&si, point to it — the
one who was supposed to be protected (asylum Seekerxposed to the life of
homo sacer

Finally, the Europeans and the Swiss trend to gerséy welcome asylum seekers
(between 80% and 90% were granted asyifinduring the “Trente Glorieuse”
[Glorious Thirty] does not contradict what precedesleed, during that time, asylum
seekers essentially came from communist regimesaend welcomed by the states
with liberal ideology, certainly because they dextited communism. This would
explain why in 1973 Switzerland restrictively actap Chilean left opponents to
Pinochet, arguing that these people should finduasyin a place culturally and
geographically closer, but welcomed in 1975 a largmber of Viethamese people
fleeing communisni! Moreover, until the 1973 energy crisis, workerevever
they come from, were admitted to by the flourishieagopnomy. Consequently,
whatever the humanitarian desire to help may beuitently needs political or

economic supports to be efficient.

3.1.3. What Vision of Community Lies behind the Tightnessof the
LAsi?

What interests me in this section is to understahdt image of “community” and

“immigrant” lies behind the tightness of thési. As Bell rightly points out: “every

% Article 76 LAsi.

8 Concerning the situation in Europe, see the art€l VValluy, “La nouvelle Europe Politique des
Camps d’Exilés...” and concerning the situation int3erland, see Maillard and Tafelmacher, p. 16-
19.

87 Maillard and Tafelmacher, p. 20.
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politics involves the (re)production of a vision,nathos of community®® or in
Cavanaugh’s words, every community is an “imagieatommunity,® which
“involves and requires a narrativé'to take up Hauerwas's expression. Therefore we
may ask now what are the images and narrativesshwileé behind the tightness of
theLAs..

The nation-state is a community, imagined as “batherently limited and
sovereign™® This means that it has frontiéfsthat delineate an inside and an
outside. To take up Didier Bigd®analysis, nations are considered as a container or
a body for the polit} that can be thought as more or less homogenedhs &xtend
that the fundamental heterogeneity of people catobeultéé au profit d’'une unite
nationale mythique et fondatric&”[occulted to the advantage of a mythical and
founding national unity]. In Switzerland, we care shis way of thinking in the three
circles policy. First, because this policy goes hy static and essentialist
understanding of culture — instead of a dynamic.®6ri& one claims that persons
coming from a certain culture integrate, while othdo not, or do so much less so,
one produces the idea that “culture” is a homogesedody. Moreover
distinguishing between three types of cultures émmt of their proximity to
Switzerland means thabations — and not individuals — are more or less
heterogeneous to Switzerland. By means of the intidgeomogeneous body Bigo
explains why the image of the foreigner asramigrant, an invader, is so powerful
and why the symbolic control over territorial boaniés is so crucial. In this respect,
the statements of the CF that refer to an “augntientamassive des demandes

d’asile”®’ [massive increase of the asylum claims], an “afflie réfugiés® [wave

8 Bell, p. 423.

8 cavanaughTheopolitical Imaginationchapter 1, p.1

% HauerwasA Community of Charactep. 4.

1 Anderson)Jmagined Communitie®. 6.

92 See the interesting article of Balibar for moréaile about the arbitrariness of the frontiers e
difference of experience that Western or non-Wespeiople have, while crossing — or not being able
to cross - frontiers, Balibar, “Qu’est-ce qu'uneitiere”, pp. 335-341.

% Didier Bigo (1956 -) is Professor of internationalations, at thénstitut de Sciences politiques
Paris and Associated researcher at the CentemtBmnational studies and research. Among his
numerous book ar€ontrolling frontiers: free movement into and witliturope (2005) and_es
nouveaux enjeux de I'(in)sécurité en Europe : tesrae, guerre, sécurité intérieure, sécurité
extérieure(2005).

% Bigo, “Security and Imagination”, p. 65.

% Trauman, “Vers un nouveau droit de cite”, p. 11.

% Zeugin,Ou en est la Politique Migratoire en Suispe 83.

%7 Statement of the CF, 93\pril 1990, p.542

%8 Statement of the CF"December 1995, p. 11.
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of refugees] or to an “afflux massif de requératisile™®

[massive wave of asylum
seekers] reinforce the image of asylum seeker asnader and justify security
policy. The reference to the army to secure theldgf° the administrative detention
and the production of AFUs (“U” refers to an emergg is in the same line and
reinforces the image of asylum seekers as threaehe public order and security of
Switzerland.

Concerning more precisely the figure of the asylseeker, one can notice in
Switzerland two opposing images. She is either smmevho needs protection or
someone who abuses the Swiss system. This secandptmn has been crystallized
in the notion “fake refuge¥™ This notion was first used in 1983 by the harghti
party “Vigilance” [Vigilance] in Geneva, on the @zion of a petition aiming at
distinguishing between genuine and fake refugedblerOhard right party — in
particular the UDC — has frequently used the nobtbriake refugee since then. A
fake refugee is not only someone who has mistaenalso someone who intends
to abuse the Swiss system, avoid tHeEE and steal work from Swiss people,
wrongly benefit from social security, and to comnaitimes, especially drug

trafficking.X*

If the CF has not taken up the notion fake refugsesuch, its
statements concerning the successive modificabbtise LAsi largely echo it. First
the notion of abuse — which does not mean to sirbplynistaken — is present in all
statements concerning thésis modifications and several times. Moreover, ggb
statements do not employ the term fake refugeendtien “authentiques réfugiés®
[genuine refugees] appear. This meamscontrario that fake refugees exist.
Moreover, the decisions of the ODM systematicadipart the explanations to flee,
given by the asylum seekers, by using conditioaah “according to Y, she would
be in danger...”, “she is supposed to live in...” “shay have spent time in prison”
that make them potential liars. When the infornratemmes from the embassy or

from local authorities however the tone changesvéirbs are at the present tetfée.

% Statement of the CF, £3viay 1998, p. 2830.

1% statement of the CF'December 1985, p. 19.

191 Fake refugee is the literal translatiorfaix réfugiéwhich is similar with the notion of bogus
refugee.

192 5ee for instance the website of the UDC from #et@n of Vaud, where the foreigner is
responsible for the increase of criminality, foe ttultural and religious problems, the diminutidn o
the quality of teaching and moreover empty thesineacoffers.
http://lwww.svp.ch/index.html?page_id=2235&I=3

103 statement of the CF, £3viay 1998, p. 2834.

104 Maillard and Tafelmacher, pp. 175-250.
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Therefore, if the prevailing image of asylum sesker that they are potentially
dangerous and may abuse the system, the ODM Hmeswigilant and to unmask lies
and abuses. To claim that one is able to unmaskirglies that one can know the
truth. However, as Cynthia Hardy rightly points ,olit is impossible to prove
whether an asylum-seeker had genuine fears of @dise when he or she left their
country — what, exactly, the situation was at tirag, and what the individual knew
of it, and how the individual interprets the infation are unknowable®
Therefore:

“The determination system is not a rational decigwocess that conveys the truth
about individual claims... Instead, it represeme @f the techniques discussed by
Foucault (1980) that enable individuals to distisgubetween "true" and "false"

information.™%

And this why in a suspicious attitude vis-a-vis #sylum seeker, the civil servant
will be inclined not to believe the asylum seekestsry. As a result, asylum is
increasingly denied, which will confirm the impressthat most asylum seekers are
not genuine refugees and hence legitimizes thénigs of théAsi.

Finally, the left parties have difficulties to invehe trend to consider all asylum
seekers as fake refugee for at least two reasss, iIFone problem lies in the way
the ODM interprets the asylum seekers’ stories @guaohts or refuses asylum, the
objectivity and non-biased quality of the Fedeinmistration are gravely put into
guestion. If the ODM can be mistaken, it cannotdgtrary, because what justifies
the monopoly of force of the state is in particular'non-arbitrariness. Therefore it

is difficult for left parties to use this argumeBtecond, as political participants in the
imagined community of a nation-state, left parti@snot put into question the very
distinction between the rights of persons and tlghts of citizen, between
national/non-national. And if they do not manipaldhis identity distinction, they

can neither deactivate “the device that, in theesth exception, ties [law] to lifé®’

1% Hardy, “Refugee Determination”, p. 476.

1% Hardy, p. 476. For another understanding of tepaasibility of the state in the work of Foucault,
see the interpretation of Cavanaugh who claims tRaucault showed that the institution of civil
society — the party, the union, the school, the@ation, the church, the prison — have a educative
disciplinary function which realizes the state paj” Cavanaughlheopolitical Imaginationp. 77.

197 Agamben State of Exceptigrp. 88.
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nor offer an identity that is not to a certain etbased upon nationality. Therefore,
they can only moderate the excesses of the nabiragagination.

The same point can be made about the positioneoFEPS and the aforementioned
theologians, for they do not challenge the disaration based on nationalities, but
only its extent and manner. However, if we talk @mommunity and reality shaped
by a certain imagination or narrati¥® it means that we can imagine another way of
understanding identity and politics. More specificaas Christians, we can
experience identity and community through the “iinagion of God*®®. And this is
why the role of the church could be crucial, fotan live this alternative. Indeed, the
role of the church is neither to take side nor ttkenthe political system work, but to
serve the world on its own termi$.It has to embody another narrative and to be “a
community capable of witnessing to others the lohtife made possible when trust

rather than fear rules our relation with one ancthE

3.2.For who's Sake Do we Resist?

From what precedes, | have concluded that resistéorcthe sake of the grassroots
principles of the state and of the laws is highlyestionable. Moreover, when
theologians advocate resistance for the sake dathethey have to be explicit about
this term. Is it the human or divine law? Is itidealised concept, such as the rule of
law or the concrete law, whose creation is alway$uénced by political and
economic forces? Eventually when the law is a #ijgltormal and empty frame — to
take up Buhler's words — one has to wonder whyeéu] Modern politics justifies
the “neutral” position about whad good arguing that there is no rational consensus
about what a good life is and therefore that eaaisgn has to “choose” for herself
what is good. Another consequence however is thatesareas areot subjected to
ethical concerns. Politics and economy are vergroftee from moral consideration

and can subject their field to rational and instemtal criteria of efficiency alone.

108 «Every community and polity involves and requieesarrative”, Hauerwagy, Community of
Charactet p. 4.

199 According to Cavanaugh the sharing of the Euchariables Christians to live “inside God'’s
imagination” and to become members of the bodyhoist, before being members of any other
political body. Cavanaugf,orture and Eucharistpp. 253-275.

101dem p. 10.

11dem p. 70.
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Indeed, theLAsi and its interpretation by the asylum bureaucraeyl Wustrate the
use of law as an empty frame for the purpose oksrictive asylum policy.
Moreover in a neutral frame, there are opérsonal opiniongo be opposed to the
official moral behaviour, which consists in obeyiing state’s rule. This, obviously,
significantly reduces the weight of these positions

Again, it is extremely uncomfortable to realizesthknowing that power and the
monopoly of force are in the state’s hands. Newdeds, the comfort of responses,
which leave the political system untouched at @&si® has a high price too. And this
price ishomo saceand everGod himself, for he identified with atlomines sacrof
this earth (Mt 25:31-46). And this is why, if Cawagh is right by claiming that the
Christian way of imagining human beings, their tielaships, time and space is
different from the democratic liberal of€.The church has a key role to play in the
current state of affaires. This also means thaa, @hristian, one should not resist for
the sake of a political system, but for the sakesofl. Furthermore, the frame of
Christian ethics should not be Human Rights andstweal contract, but the kingdom
of God. Then except by reducing the latter to arlb democracy, these two frames
do not always overlap. Furthermore and contratpéoclaims of Collandgé® and the
collective work edited by Dermané the notion of Human Rights is not biblical,
for liberty or life aregifts and notrights. And this means that human dignity as a gift
from God has to be respectadall costs there is no pragmatic or security argument
to be opposed. Moreover, if life is a gift from Gadd belongs to him, it can no
longer be linked with law nor be the object of lbfics. This open the space for a
new political imagination — theological politics whose aim is to always create the
possibilities of a life together, in which everyeocan benefit from her gifts.

In other words, there is a specificity of being Btian that not only cannot be
reduced to being a good citizen but also prevertss@ans from looking for
solutionsinsidethe system, due to the “not yet” of the kingdondded, all earthly
systems are temporary and the kingdom of God cammestablished by men — only

by God — but can be, and should be, witness&d. toherefore, the response lies

112 cavanaughTheopolitical Imaginationchapter 1, p. 1ss.

113 Collange Théologie des Droits de 'Homme

114 DermangeEthique et Droit

15 This why the political solution of a radical demmcy (a democracy without the nation-states)
advocated by some thinkers — in particular Calozh®pp — cannot meet the complete Christian
agreement. Moreover, these thinkers have to justéyimplementation of democracy in countries that
are not democratic and do not wish to be.
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neither in a revolutionary act nor in an endeavtmumake the current political
system work, but in Christian ethics. Following Sewells*®, | do not understand
Christian ethics as the determination of what adgoehaviour should be, but as the
transformation of both the church and the individoya the Holy Spirit:*” so that
they may embody the work and the fruits of the H8Igirit: love, joy, peace,
patience, kindness, goodness, faithfulness, hymédmnd self-control (Ga 5:22-23a).
Such a transformation enables us to imagine thédvdifferently. In this respect, the
understanding of Wells is remarkable. He claims thidure of imagination is one of
the two sides of sin. Without the Holy Spirit, humbeing would be incapable of
imagining the abundance of God and see scarcityeMere is abundance (Gen. 3:
1-6). To say it in Wells’ words: “what the churcheds is not “more” from God, but
the grace to receive the “everything” that God &lasady given.*'® While recalling
the wedding in Cana (Jn 2), the abundance of thagliwater (Jn 4) and the
multiplication of bread and fish (Jn6), Wells claithat we have got what we need —
and even more — to follow God, to live in abundantehe human condition of
scarcity and to be fully hospitable.

To go back over the position of the FEPS and thadyaed theologians, when they
are careful with the parishioners’ susceptibilénter an “either-or” (foreigners or
Swiss) position, show pragmatism, they lack imatima The reactive response they
offer also shows their difficulty in imagining ahetr way of living together other
than the existing one. However, in their defencehsan imagination cannot arise
from some committed individuals, manhandled by hlaed practical experience of
helping asylum seekers in Switzerland. This imatjmaneeds to be taught and
carried by a community that actually experiencesd #wes this other way of
imagining life together and that is able to helm @ncourage Christians in their
difficult mission of following Christ and of beingitnesses of the kingdom of God
in a world opposed to it. In our particular cases thurch should embody the fruits

of the Holy Spirit and welcomes and resistsdweeryperson, without investigating if

116 samuel Wells is currently Dean of the Chapel atduniversity and Research Professor of
Christian Ethics at Duke Divinity School. He wrateparticularTransforming Fate into Destiny: The
Theological Ethics of Stanley Hauerw@904) andsod’s Companion, Reimagining Christian Ethics
(2006).

17 Wells, God's Companionpp. 49-50.

18 1dem p. 44.
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she can stay in Switzerland or not or if she lisdut her story or ndt;? for Asylum
seekers, NEMs and failed asylum seekers are ablbviedaviduals created and
willed by God, so to them we have an “infinite respibility” — to take up Levinas’
words?® — and to whom we owe an infinite love (Mt 5:43)dam sharing of her
suffering (Mt 25, 31-46).

3.3. What Place for which Information?

Before opening the reflection on the church coregigs an alternative culture and
on Theological Politics, | will briefly discuss thecent position on dialogue and
information of the FEPS. This institution justifigkis evolution by the wish to
depoliticize the debate and to take into considamaall the political tendencies of
the parishioners, while transmitting Christian esuThis position is in line with the
public theologians that claim that Christianity ‘&ssentially a matter of values,
worldviews, or basic orientations from which no dfie political agenda can be
inferred in any direct and unmediated fashitit.The political place of the church,
therefore, can only be in the civil society, unters as a place of freedom where
everybody can try to influence politics. So it alss to “translate” her concepts in
words that are accessible to everyone. However,emetybody agrees with this
definition of civil society. According to Cavanaugit can also be understood as
“essentially a disciplinary space”, “a space whagesons are shaped and formed in
the state’s image, in the image that correspondlsetstate’s end” and a place where
“people “freely” and gently and, for the most pawillingly find their place in the
dominantmythos(i.e. the liberal democratic one)?®? In other words, “as such an
educative or disciplinary space, civil society ist lmnother species of the power

exerted by the state in its victory over the mealigublic church.*?® Indeed in line

119 agree with Biihler that we have to be carefuhwihat we are promising, but | think the church
should protect and resist for every person, whatbgereasons to come in Switzerland are.

120 The ethics of Levinas are also highly valued bymBan and the collective work of Dicken and
Laustsen, understood as a way to overcome the daofjlodernity, represented by the Holocaust
for the former and by the logic of the camps far kater. Baumarilodernity and the Holocaugpp.
182ss and Dicken and Laustsére Culture of Exceptiompp. 184ss

121 Bell, p. 432

122 cavanaugh, “the church”, p. 428.

13 1dem
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with Cavanaugh?® Bell, claims that the opponents of the so-calledsiof religions
were not religions, but the emergent states andhhech!?® Furthermore, the stakes
were less religious than political and about th@agement of a public church by a
sovereign state. In other words, “it is as a resattof ecclesial incivility but of an
ecclesial defeat at the hands of an ascendantesguestate that a Weberian world
appears, in which the church is shorn of its pulpiglitical presence and politics
becomes a matter of statecrdft®’And according to both Bell and Cavanaugh the
church’s acceptance of the new location of religigither in the private sphere or in
civil society, is most questionable. Concerning issue, this acceptance is not only
a theological issue, but as we have seen alsoiatended solidarity with the system
that produces NEMs and failed asylum seekers.

My second criticism is the lack of reflection — published reflection — on the
reasons why the arguments and statements of theS R&fl other religious
institutions did not convince the Swiss populatibinst, | think that this is related to
a problem of power struggle. Indeed, the asylunnaities’ speeches benefit from
an authority that members of the civil society @¢ Imave. The asylum authorities are
indeed commonly understood as being more infornmexljtral and objective,
whereas members of the civil society can be bi&Sedoreover, Bigo's reflection
sheds light on the difficulty for opponents to th@minant trend to convince public
opinion. Indeed he explains that as long as natates are understood as
homogenous body, as long as the sovereignty oétdte is believed to be necessary
for peace and security, and as long as these twmipes exist as realities for
common people, all claims to untie the link betw@amigration and security will
have very little effect. This partly explains whetFEPS, and other members of the
Swiss civil society advocating the refusal of thAsis modifications, did not
convince 68% of the Swiss citizens. Since the FERSnot put these imagined

realities into question, it was incapable of invegtthe trend. Indeed, when this

124 cavanaugh cleverly showed that the modern undetistg of religion as a set of beliefs is the
product and not the cause of the wars of tH&cehtury and hence the appellation “wars of retigio

is anachronistic, besides being misleading conngrtiie real stakes. Cavanaughgopolitical
Imagination,p. 20-31.

125|n a similar vein see Gauchet, who contrary todPaugh'’s position, sees the defeat of the church
as something positive. Gauchkeg¢ Désanchantement du Monde

126 Bell, p. 427.

127 See this American asylum officer who says: “thebpem is that Amnesty has a bias for showing
the worst while 1 like to think the Foreign Offit® objective and hasn’t got an interest either way”
Hardy, p. 474.
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institution accepted the notion of abuse — thatarady be justified on the basis of the
nationalist distinction between citizen and nomzen — it left intact the imaginary
homogeneity and sovereignty of the Swiss nationelVitis institution accepts the
difference of treatment between Europeans and nwogeans and between political
and economic migrants, it does not put into quastibhe arbitrariness of
distinguishing between migrants. Moreover if pragem (lack of imagination) or
the selfishness of the Western world can justifgepting certain persons and
refusing others, | do not think that there is anyri§ian justification for such a
distinction. What would be Christian is to rememitieat in Christ there are no
longer Jews nor Greeks (Ga. 3:28) and to witneiss dbchatological reality that
strongly contradicts the notions of frontiers tedws drastic different fates, whether
one comes or not from the right side. In Hauerwastds: “nation... is not an
ontological necessity of human being®

This is why it is neither by participating in theévit society, where the rules are
defined in advance, nor by translating the Chmistancepts in politically correct
words — as if the content could be separated frdratwontains it — that the church
can change the current state of affaires, but bgriofy an alternative narrative
carried by an alternative community. Indeed ratiahscourse is not the only way to
transmit a message and the daily incarnation opiteddy may be much more
convincing than words. Furthermore this would cangne the reproach that without
a translation in words accessible to anybody Ghnistaith becomes unintelligible,

for one does not need to be Christian to underdtanng and welcoming gestures.

4. Theological Politics as an Alternative to Liberal Blitics.

The third chapter enabled me to explore the respitibs of biopolitics in this
situation on the one hand, and the inherent ligit tinds the imaginary of nation-
state to the current ill-treatment of the NEMs &aitbd asylum seekers on the other.
| have also shown that the Christianythosof community is significantly different
from the democratic and liberal myth. TheologicalifRs goes one step further by
claiming that an alternative community based oeratitive narratives can already be

experienced now, before the advent of the kingd®he Christian mission is to

128 HauerwasA Community of Charactep. 109
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witness to this reality as a possibility and agality at the same time. This is why |
consider this new theological trend as very promgisespecially in view of the issue
raised in this dissertation.

Theological Politics suggests that the church shoegain its public character, that
theological discourses may not be separated frautipe and that the experience of
this alternative polis requires education. Indeed, this theological trety
rediscovering Christian narratives and by histaiigd the current relationship
between state and church, claims that the churnth ifaits mission if it is not a
public body living an alternative politics. It dtaslly challenges the Lutheran
understanding of the relationship between churchstate, based on the concept of
the two kingdoms and the distinction of planes,levblaiming that there is only one
history and hence that “there is no separate lisibpolitics apart form the history
of salvation”. In this respect the main reproachTdieological Politics to other
Political Theologies is that they tend to assineiléih contradiction with Ro 12:2)
and play to the state’s rules. Hence, they mis& timession to witness to the
kingdom and to embody another way of living.

Furthermore and in the line with most political diagians, they claim that theology
is first a practice — and not a set of belief — #meftefore intrinsically political. This
is why the role of the church takes such a sigaificpart in the reflection of
Theological Politics. Indeed, it is only by adogtiembodying and remembering the
story of Jesus Christ, that the church can maleligible Christian narratives and
shape Christian lives. We need a community thattengells, teaches and interprets
the bible, to understand what being a follower dfri€& means. Without such a
community, we will be as Peter who rightly answettesl question of Jesus: “who do
you say | am?”, but did not understand what he ansely for in his imagination the
Messiah was different from what Jesus was (Mk &2p-

Concretely, it means that this alternative neitt@respond to the different current
Swiss Protestant churches, nor to a pure utopia topos [in no place] — but has to
be worked at in the church by being transformethieyHoly Spirit. It is possible, for
God gives everything we need to be witnesses okihgdom, but highly difficult,
for we so often lack of trust and imagination.

Firstly, in the imagination of God, identity doestmely on blood or territory but is a
given, and is experienced in faith. In Grappe’s dgor'si le Chrétien n’est pas un

juste, mais un pécheur qui reste toujours péchiegue Dieu déclare digne de son
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amour ou de sa compassion, alors il ne peut acrpriesix “dieux obscures” qui
réclament la pureté du sang, de la race ou dediigspour conférer un dignité, une
identité!?® [if Christian is not a righteous man, but a sineho always stays
sinner, and who God declares worthy of his lovehigr compassion, therefore he
(man) cannot acquiesce to “dark gods” that recltien purity of blood, race or
history to give dignity, identity]. In this imagitian, the alien cannot be a threat to
Christian identity, for he cannot remove what Gogkg in his love for every human.
And the church, by witnessing to this identity givim God can show that identity
does not need to rely on nationalities. It can &kslp Christian to be anchored in this
identity that will enable them to welcome foreighenstead of being afraid of
them®*® In the particular case of NEMs and failed asylaker, welcoming means
addressing to them as anybody else based on tha digmity of human beings,
created at God'’s image. It also means trustindnem when they want to tell their
story, respecting their silence and not searchieg‘truth”. First because we do not
know what is true and second because in caseiefta the ODM, we should have
the same respect than God, when He gave clothesver the nakedness that one
feels by doing something wrong (Genesis 3:10.21) nremove these clothes.
However if there should be no “inquisition”, thesbould neither be any fantasy
concerning the figure of the foreigner. She is oetter, purer, less contaminated by
the decadency of the Western world. Indeed, soroplpecommitted to help asylum
seekers have been seriously disappointed in disogvasylum seekers that do not
come to appointments, refuse help or use thdi littome to buy a mobile phoh&.
Asylum seekers do not only share equal human digttiey also share the same
sinful condition'**

Secondly, the traditional relationship betweenestatd church and the traditional

understanding of Romans 3 for instance should be reimagined. The church

129 Grappe, “De I'étrangeté Chrétienne a I'Etrangpr’42.

130 The psychiatrist De Saussure shows that “lovirigirgjers does not correspond to the general
reaction, but can be learned and taught. Thisasipely one of the tasks of the church. De Saussure
“Inquiétante, attrayante et fascinante étranggtg’ 31-39.

131 By this, | do not mean that it is not already ¢lase, but only in case it was not, it should be.

132 Caloz-TschoppAsile —Violence — Exclusion, pp. 129-133.

133 De Gruchy recalls that “all of us, whether oppeessbenefactors or victims, are caught up
together in a web of human fallenness and faltiiliwe share solidarity in sin. De Gruchy,
Reconciliation p. 191-192.

1341t is rather surprising the FEPS and Fuchs ang&ralid not — as it could be expected from
Protestants — put into question the traditionaleusthnding of Romans 13, although it contradiats th
very negative vision of the state that Paul devétdpe first twelve chapters. To see a non-tradéi
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should regain its autonomy and learn the unconttetaxperience of living between
times and of being botm the world (for God sent his son to save the wddlid
3:17)) but notof the world (Jn 15:19). This means that the churah oever be
satisfied either with any political system or wilfixed relationship with the state —
for following Christ means being in motion. But ¢halso means that from the
“already” of the kingdom, the church can draw sftrto affront conflicts with the
world. It can both stay firm itself and encouragelividuals that experience
weariness and discouragement. In other words theckhshould take the narrow
gate between withdrawal (being systematically ipagition) and assimilation (try to
make the political system work). In the issuese@jsone way of confronting the
world could be to publicly acknowledge our partatipn in the system that produces
and dehumanizes NEMs and failed asylum seekerspoldgize for it. One way of
not withdrawing from the world would be to share #xperience of and to learn
from the numerous non-Christian people and orgéaisshat help NEMs and failed
asylum seeket?

As introduced, this chapter neither solves allgbestions that the action of concrete
welcoming and help raise. Nor does it explain hovestablish such a church. What
is required is a deeper reflection wél Christians — not only Swiss nor Protestant —
willing to experience such a community. Indeed, dlsglum seekers’ deprivation of
dignity concerns all Western countries and showdabchallenge to all churches.
Moreover, the relationship with national law dessrto be deepened, for | am
convinced neither by the reflection of Hauerwas bgrthe opposite position.
Hauerwas claims complete submission, based onthisseof non-violencE® and
the opposite position estimates that the state Idhserve the church and not the
other way round®’ | think that Jesus overturning the tables of theney-changers
(Mk 11:15) and claiming that the Sabbath was made¢hfe good of man and not the
opposite (Mk 2:27) nuance the position of Hauervdmwever, as long as we live
between times, the church is unable to always natarthe kingdom. This put into
guestion the statement that the state should sbevechurch. Moreover, | share

Wells’ view that “the world is a theatre of the geaof God and Christians are often

interpretation, show for instance the article didEwho thinks that Paul wanted to discourage a
desperate resistance. Elliot, “The anti-Imperiakbtge of the Cross.”

135 This is actually already — at least partly — thee&camong Protestant institutions that help asylum
seekers.

136 cavanaugh, “Church”, p. 404.

137 Bell, p. 437.
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largely spectators”, which means that if the chunels a particular mission, God’s

Spirit blows where she wishes. So this is not amlgr through the church.

5. Conclusion.

An African asks a chaplain in a registration centiid'avez-vous plus le méme Dieu,

celui que vous étes venus nous précher en Afridés@s n'est plus celui qui a fait de
nous des fréres et des soeurs? OU sont-ils, ces f&ces soeurs?

[Do you no longer have the same God, the one ymeda preach to us in Africa? Is

Jesus no longer the one who made us brothers atets§ Where are they, these
brothers and sisters?]

This African calls Christians to becomeriaible church, to embody hospitality and
the infinite responsibility that we owe to one drest He recalls us the particular
mission of the church: “to be the witness to, ame place of, transfigured social
relations.”*? As we have seen throughout this work, the overmhej distress and
suffering of NEMs and failed asylum seekers hawartBource in a biopolitical
system and in a community imagined as both sovergigd limited through
boundaries. This is why, in order to regain the aordignity of these people, it is
necessary to “politicize” their existence and te-absolutize” the sovereign power
of nation-states. NEMs and failed asylum seekeesirie become part of a political
community, in which bare life is no longer a paldi concern and is not linked to the
law. For this reason, the church has a key rof@dag. And it is also why the church
should not search for solutiomsidethe current political system. Its response should
be outside in alternative politics that is not of the wotldt rooted in God. Then the
church could embody a different way of living tdget in which a person is no
longer differently treated dependent upon whetheris a citizen or only a “human
being”, and in which bare life belongs to God aloke church may recall that in
the Christian tradition, people are called by theame and not by their non-legal

status, and that identity does not depend on relttgnor race. Christians have a

138 Barbey, p. 76.
139 BrethertonHospitality as Holinessp. 108.
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chance to show that in Christ there are no longers,) or Greeks and that nation-
states are not ontological necessities to poliBeg.Christians also have the occasion
to choose between the two tendencies of separétion®® and welcome df’ the
stranger that go across the Bible, and hence owerdbe fear of the foreigner and
discover that in God we have all we need to assiuthéospitability. We have the
opportunity to show what beirig the world and in solidarity with all human beings

reduced to bare lives means. This is a real clgdléor the church today.

140 5ee Dt 7; 1-6 or Mt 15; 21-26 for instance.
141 See Dt 10;18-19 or Mt 25, 31-45 for instance.
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Annex | Diagram of the Swiss Legislation on foreigers.
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Movement of People)
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(Law on asylum)
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(Law on asylum)
Article 83-86 LEtr

(law on foreigners)

LSEE (the law concerning
the staying and settlame
» of foreigners) till 2008, sindeen:

LEtr (law on foreigners)
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Annex Il List of Websites.

1. Legislation :

e ALCP : http://www.admin.ch/ch/flas/2002/1529.pdf

« Convention relating to status of Refugees:
http://www.unhchr.ch/html/menu3/b/o_c_ref.htm

e LAsi : http://www.admin.ch/ch/f/rs/142_31/index.H#id-1

e LSEE : http://www.admin.ch/ch/f/rs/c142_20.html

e LEtr : http://www.admin.ch/ch/f/ff/2005/6885.pdf

» Prescription concerning the Emergency help for NE¥a failed asylum
seekers: http://www.sodk-cdas-
cdos.ch/neu/Dokumente/pdf/Ausreisepflichtige EnfWBEKO_frz_4.4.07.
pdf

* Protocol relating to the status of refugees:
http://mww.unhchr.ch/html/menu3/b/o_c_ref.htm

« Ordonnance limitant le nombre des étrangers [Ddargtng the number of
foreigner http://www.admin.ch/ch/f/rs/823_21/appfinh

2. Statements and explanations of the Federal Council

* 4th September 2002 : http://www.admin.ch/ch/f/ffi206359. pdf

* To find the other statement referred to in thisagss
http://www.amtsdruckschriften.bar.admin.ch/showldoc.

« Explanations concerning the2&eptember 2007 vote:
http://www.ch.ch/private/00987/00995/00997/01010@1/index.html?lang=
fr

3. Federal Administration :

* Home Page : http://www.admin.ch/index.html

* Response of the Federal Council to Doudou Diené&tlexial Rapporteur on
contemporary forms of racism of the UN:
http://www.news.admin.ch/message/index.html?lanfrisg-id=11755

» Information concerning the last modification of th&si: Révision partielle
de la loi sur l'asile, http://www.parlament.ch/ffdsylgesetand Votation: La
loi sur les étrangers et la loi sur l'asile,
http://www.ejpd.admin.ch/ejpd/fr/home/dokumentataiystimmungen/2006/
dossier_auslaender-
0.html#Modification%20de%201a%2010i%20sur%20I%E2%&Dasile

* ODM: http://bfm.mit.ch/index.php?id=233&L=1

4. Journalism:

» La Bréche[the Gap].This is the newspaper of the hard left Mouvemeut po
socialisme [Movement for socialism]
- Home page: http://www.labreche.ch/
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Article: “Le Jour d’Aprés” [The Day after]
http://www.labreche.ch/Ib/2005/LB17 DayAfter.htm

Le Courrier [Mail]. This is a newspaper independent from any political
party, but committed to offer information and pregsive and humanist
positions.

Home page: http://www.lecourrier.ch/

Article: “Les deux «lex Blocher» n'‘ont rien a emiela loi Sarkozy”
http://www.lecourrier.ch/index.php?name=NewsPap#e&hrticle&sid=417
51

Article: “L’Art de Fabriquer de Faux Requérants’rfAdf Making Fake
Refugees]
http://www.lecourrier.ch/index.php?name=News&filetrde &sid=40265

Solidarités [Solidarities].There are the publications of the hard left party
Solidarités on this website.

Home page: http://www.solidarites.ch/

Article “Camps et centres spéciaux: vers un Guantanhélvétique?”
[camps and special centres: to a Helvetian Guaniafip
http://www.solidarites.ch/index.php?action=6&id=2&8tubr=7

TSR:

Home page : http://www.tsr.ch/tsr/index.html|?sitetS&00000

Article concerning the denunciation of the Swisssadynamic:
http://www.tsr.ch/tsr/index.htmli?site Sect=20000i&5661771

Article concerning the “non-eurocompatibility” die LASi:
http://www.tsr.ch/tsr/index.html?site Sect=200001k5099057

Article concerning emergency help,
http://www.tsr.ch/tsr/index.html?site Sect=200001k6910785

Article on the satisfaction of C. Blocher about tightness of the LAsI,
http://www.tsr.ch/tsr/index.html?site Sect=200001k6030332

Article on the religious mobilisation concerning tlast modification of the
LAsSI,

http://www.tsr.ch/tsr/index.html?site Sect=200001k6814776

Article on the first critical assessment on the raedification of the LASI.
http://www.tsr.ch/tsr/index.html?site Sect=200001kk8036643&wysistatpr
=ads_rss_texte

Article on Amnesty International denunciation oé timpunity of some
mistreatment to foreigners by policemen.
http://lwww.tsr.ch/tsr/index.html?site Sect=200001&=51959024 &wysistatpr
=ads_rss_texte

Broadcast: Sans toit, ni droit [without roof naghits]
http://www.tsr.ch/tsr/index.htmli?siteSect=370501&=5623255

Vivre Ensemble[living together]. They offer critical informatioconcerning
asylum and stand by asylum seekers. They also peodyports concerning
some countries of origin.

Home page: http://www.asile.ch/vivre-ensemble/qui/
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Témoignages [testimonies]: http://www.asile.ch/gransemble/temoignages/

. FEPS’s positions concerning asylum in Switzerland:

31°'March 2003:

http://www.sek-

feps.ch/media/pdf/stellungnahme/Menschliche Aswigolfr.pdf

19" June 2006; http://www.sek-feps.ch/index.php?lagid@atside=346
June 2006: http://www.sek-feps.ch/shop/media/gesasime texte/4/3 fr.pdf

. Christian institutions concerning asylum in Switzefand:

Christians and Jews for the freedom of thought :
http://www.pasaj.ch/multimedia/dossier-presse-bia@der.pdf

La Maison des Croisettes (Croisettes Horid)s is the Ecumenical
chaplaincy for asylum seekers in Geneva
http://www.agoralacroisette.ch/Fusterie _page.htm

Presence et Solidarité [Presence and Solidarityik i€ a particular council in
the Protestant Church of the Canton of Vaud. Wgcps-
10.blogspot.com/2005_12 11 archive.html

. Politcal stances on the last modification of the L& and on
migration policy:

UDC. Hard right party

“La violence n'est pas le fait du hazard” [violeme@ot the result of
random]http://www.udc-vaud.ch/a_lire/a_lire.htm#171

“Les conséquences d'une politique des étrangeyaédat [the consequences
of a wrong migration policy]http://www.udc-vaud.ehlire/a_lire.htm#163
“Nos regles sont valables pour tous” [Our rules\aii for
everybody]http://www.svp.ch/index.html?page_id=22B8

“Les femmes UDC Suisse rejettent la politique deche des églises” [The
UDC women reject the left policy of churches]htypu/w.udc-
vaud.ch/a_lire/a_lire.htm#155

Liberal Party . Right party
http://www.liberal.ch/index.php?page=7&sousPage=lssPage=0&langua
ge=de&IngCommuniqueld=31

Radical Party. Right party

E_1 A ID_E_21226_A ConID_E_21226 A View E_

Christian Democratic Party. Right party
http://www.cvp.ch/de/documents/documentdetail-200600001--0--1--
4205.html

Evangelical Party. Centrist to right party
http://www.evppev.ch/index.php?id=54&L=1&tx_ttnewshews]=684&tx t
tnews[backPid]=12&cHash=11fa4e4aac
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Green Party. Ecological party
http://www.verts.ch/ge/pdf/argumentvert/06024/06092ET-LA. pdf
Socialist Party. Left party

http://www.sp-ps.ch/index.php?L=1

Solidarités [Solidarities].Hard left party
http://www.solidarites.ch/

To read all the press conferences concerning trdification of the LAsi and
the adoption of the LEtr: http://www.parlament.étid-asylgesetz-
medienmitteilungen

. Diverse websites concerning asylum in Switzerland:

United Nations

Home page: http://www.un.org/

General Assembly of the United Nation,
AG/SHC/3867:http://www.un.org/News/fr-
press/docs/2006/AGSHC3867.doc.htm

Report by Doudou Diéne — Mission to Switzerland:
http://ap.ohchr.org/documents/dpage_e.aspx?m=92

Solidarité sans frontiére[Solidarity without boundariesThis is a non-
religious and apolitical association that offer§anmation concerning
asylum and migration policy, racism and Human Right

Home page
http://www.sosf.ch/cms/front_content.php?client=4&d=2&idcat=245&ida
rt=1764&m=&s=

Article : “L’exception vaudoise, nous en sommesdig[the exception of the
canton of Vaud: we are proud of it”.
http://www.sosf.ch/cms/upload/pdf/bulletin_frO4dedf.

Coordination asile [Asylum Coordinatiorj.depends from Solidarity sans
Frontieres and fight for preventing the expulsidnte failed asylum seekers
in the canton of Vaudttp://www.stoprenvoi.ch/historigue.php?show=all

OSAR [The Swiss Refugee Council], established in 1%36,non-
governmental, politically and religiously indepentdambrella organisation
of all important Swiss relief organisations: Casiwitzerland, Protestant
Charity Switzerland, Swiss Red Cross, Swiss Work&isand Swiss Union
of Jewish Welfare Organisations.

Home page: http://www.osar.ch/

Position on the last modification of the LASsi:
http://www.osar.ch/asylum-politics/asylum-law/reuis

The LEtr and the LAsi in the light of the Convention for the Children
Rights:
http://www.tdh.ch/website/doc_dnld.nsf/bf25ab0f43td785256499006b15
ad/ece56f94cbcl2ba9c125715a004c524e/$FILE/AnalyEe Epdf




